FAIRMONT CITY COUNCIL
AGENDA

CALL TO ORDER -

Regular meeting of the Fairmont City Council held on

MONDAY, OCTOBER 27, 2014

at 9:30 P.M. in the City Hall Council Chambers.

ROLL CALL -
Mayor Quiring
Councilors: Anderson
Askeland
Clerc
Kallemeyn

DETERMINATION OF QUORUM -
PLEDGE OF ALLEGIANCE

READINGS OF MINUTES -

5.1 Minutes of Regular Meeting, October 27, 2014

OPEN DISCUSSION -

6.1 Open Discussion

(01-02)

(03)




10.

11.

12.

13.

14,

RECOGNITIONS/PRESENTATIONS -

7.1 Aquatic Invasive Species Presentation

7.2 Proclaim November 7" and 8" as Poppy Days

7.2a Proclamation

SCHEDULED HEARINGS —
8.1 Public Hearing — Open Burning of Leaves
8.1a M.S. 116.082 Open Burning of Leaves; Local Ordinances

8.1b City Code Section 22-20 Open Burning
8.1c  Public Notice of Hearing

ADMINISTRATIVE APPEALS -

FINANCIAL REPORTS -

REPORTS OF BOARDS, COMMITTEES, AND
DEPARTMENT HEADS -

LICENSES AND PERMITS —

OLD BUSINESS -

NEW BUSINESS -

14.1  Professional Service Agreement with KLJ

14.1a Agreement

(04)
(05)

(06)

(07)
(08)

(09)
(10)

(11)

(12-29)




15. REGULAR AND LIQUOR DISPENSARY BILLS -

15.1 October Accounts Payable (30-55)

16. STATUS REPORTS/ORAL

17. ADJOURNMENT -

ADDITIONAL ATTACHMENTS - (56-63)

Monthly Report — Community & Economic Development Activities, Sept., 2014
Minutes of the Fairmont Economic Development Authority, Sept. 15, 2014
Minutes of the Fairmont Airport Advisory Board, Oct. 14, 2014

Minutes Safety Council, October 20, 2014

Minutes Park Board, October 21, 2014




The minutes of the Fairmont City Council meeting held on October 13, 2014, at the City Hall
Council Chambers.

Mayor Pro-tem Wes Clerc called the meeting to order at 5:30 p.m. Council Members Terry
Anderson, Chad Askeland, and Joe Kallemeyn were present. Also in attendance: City
Administrator Mike Humpal, City Attorney Elizabeth W. Bloomquist, Public Works
Director/City Engineer Troy Nemmers, Finance Director Paul Hoye, Police Chief Greg Brolsma
and City Clerk Patricia Monsen.

It was moved by Council Mem‘ber Askeland, seconded by Council Member Kallemeyn and
carried to approve the minutes of the regular City Council meeting of September 22, 2014.

There was no open discussion.

Mayor Pro-tem Clerc read a proclamation proclaiming October 20, 2014 as “Jerry Simon Day”
and recipient of the Golden Deeds Award by the Fairmont Exchange Club.

Council Member Anderson made a motion to approve a permit for the Glows Parade on
November 21, 2014. Council Member Kallemeyn seconded the motion and the motion passed.

On September 22, 2014, City Council directed Humpal to investigate what could be done about
the train whistles in the City. Humpal presented information from his research.

Council Member Anderson made a motion to approve an agreement with the school district for
the use of the city council chambers in exchange for $13,000.00 or half of the cost for upgrades
to the audio and video equipment. Council Member Askeland seconded the motion and the
motion carried.

Council Member Askeland made a motion to authorize Humpal to purchase properties at 1218
East Elm, 512 Elm and 612 Tilden Street in an amount not to exceed $10,500.00. Council
Member Kallemeyn seconded the motion and the motion carried.

Council Member Askeland made a motion to approve a wireless contract with BevComm for the
Southern Minnesota Educational Campus facility. Council Member Kallemeyn seconded the
motion and the motion carried.

At approximately 5:50 p.m., Mayor Quiring joined the meeting.

Council Member Askeland made a motion to adopt Resolution 2014-26 approving the double
frontage deferral applications from six residents along the Albion Avenue Improvement Project
number 5714001. Council Member Kallemeyn seconded the motion. On roll call: Council
Members Anderson, Askeland, Clerc and Kallemeyn, all voted aye. No one voted nay. Mayor
Quiring declared said motion passed.

Council Member Askeland made a motion to adopt Resolution 2014-27, approving the senior
citizen deferral application of Ronnie K. Gilmore for 1524 Albion Avenue. Council Member
Kallemeyn seconded the motion. On roll call: Council Members Anderson, Askeland, Clerc and
Kallemeyn all voted aye. No one voted nay. Mayor Quiring declared said motion passed.



Council Member Clerc made a motion to adopt Resolution 2014-28 authorizing the Police
Department to enter into a grant agreement with MN DPS for traffic safety “Toward Zero
Deaths” projects from October 1, 2014 through September 20, 2015. Council Member Askeland
seconded the motion. On roll call: Council Members Askeland, Clerc, Kallemeyn, and
Anderson all voted aye. No one voted nay. Mayor Quiring declared said motion passed.

After much discussion, Council Member Clerc made a motion to leave the City Administrator’s
salary according to the comparable worth pay plan with no salary increase outside the plan.
Council Member Askeland seconded the motion. Council Members Askeland, Clerc and
Kallemeyn all voted aye. Council Member Anderson voted nay. Mayor Quiring declared said
motion passed.

Council Member Kallemeyn made a motion to approve the amended Schedule A to the current
Power Sales Contract between SMMPA and the City of Fairmont. Council Member Askeland
seconded the motion and the motion passed.

Due to the resignation of Darin Rahm, Ward 1 representative, Council Member Kallemeyn made
a motion to approve Resolution 2014-29, declaring a vacancy exists on the City Council.
Council Member Anderson seconded the motion. Onroll call: Council Members Clerc,
Kallemeyn, Anderson and Askeland all voted aye. No one voted nay. Mayor Quiring declared
said motion passed.

A motion was made by Council Member Askeland, seconded by Council Member Clerc and
carried to adjourn the meeting at 6:35 p.m.

ATTEST: Randy J. Quiring
Mayor

Patricia J. Monsen, City Clerk



CITY OF FAIRMONT----AGENDA CONTROL SHEET----AGENDA ITEM NO. 6.1
MEETING DATE: October 27, 2014

SUBJECT: Open Discussion

REVIEWED BY: Mike Humpal, CEcD, City Administratg;éé/ /

SUBJECT INITIATION BY:

|

| Petition | [ Board | X | Staff | [Council | [ Commission| | Committee

SUBJECT BACKGROUND:

INTRODUCED BY: Mayor Randy Quiring

COUNCIL LIAISON:

TYPE OF ACTION:
Motion (Voice Vote) Resolution (Roll Call) Discussion
Ordinance 1* Reading Set Public Hearing (Motion) | X | Information Only
(Introduction only)
Ordinance 2™ Reading Hold Public Hearing
(Roll call) (Motion to close)

RECOMMENED ACTION BY:

| | City Staff [ ] Board l | Commission | | Committee

Issuance Approval Authorization No recommendation
Denial Rejection X | No action needed

STATEMENT: Prior to regular business, is there any open discussion?

MOTION: None

VOTE REQUIRED:

ATTACHMENTS:
1.
2.
3.
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Council Action: Date:




CITY OF FAIRMONT----AGENDA CONTROL SHEET----AGENDA ITEM NO. 7.1
MEETING DATE: October 27,2014

SUBJECT: Aquatic Invasive Species Presentation

i,
S5

'é% -
REVIEWED BY: Mike Humpal, CEcD, City Administrator K/

SUBJECT INITIATION BY:

| ‘ Petition [ { Board | X | Staff | | Council | | Commission [ ] Committee

SUBJECT BACKGROUND: Mike Humpal, CEcD, City Administrator

INTRODUCED BY: Mike Humpal, CEcD, City Administrator

COUNCIL LIAISON:

TYPE OF ACTION:
Motion (Voice Vote) Resolution (Roll Call) Discussion
Ordinance 1* Reading Set Public Hearing (Motion) | X | Information Only
(Introduction only)
Ordinance 2™ Reading Hold Public Hearing
(Roll call) (Motion to close)

RECOMMENED ACTION BY:

| \ City Staff | [ Board | l Commission [ | Committee

Issuance Approval Authorization No recommendation
Denial Rejection X | No action needed

STATEMENT: Kathy Smith from Martin County Soil and Water and Eric Schettler, Minnesota
DNR Conservation Officer will be making a presentation on aquatic invasive species.

MOTION: None

VOTE REQUIRED:

ATTACHMENTS:
1.
2.
3.

sk ok ok ok ok ok ok ok ok ok ok ok sk ok sk sk sk ok ok sk sk ok sk sk st sk st ok s stk sk sk sk sk ook stk sk sk sk stk stk stk ok ok ekt oiok kool skokok dokdokskok dok ok

Council Action: Date:




CITY OF FAIRMONT----AGENDA CONTROL SHEET----AGENDA ITEM NO. 7.2
MEETING DATE: October 27,2014

SUBJECT: Proclaim November 7™ and November 8", 2014 Poppy Days

REVIEWED BY: Mike Humpal, CEcD, City Administratorfz;gf

o

SUBJECT INITIATION BY:

| X | Petition | | Board | | Staff | [Council | | Commission| | Committee

SUBJECT BACKGROUND: Mike Humpal, CEcD, City Administrator

INTRODUCED BY: Mike Humpal, CEcD, City Administrator

COUNCIL LIAISON:

TYPE OF ACTION:
Motion (Voice Vote) Resolution (Roll Call) Discussion
Ordinance 1* Reading Set Public Hearing (Motion) | X | Information Only
(Introduction only)
Ordinance 2™ Reading Hold Public Hearing
(Roll call) (Motion to close)

RECOMMENED ACTION BY:

[ [ City Staff | | Board | | Commission | | Committee

Issuance Approval Authorization No recommendation
Denial Rejection X | No action needed

STATEMENT: Mayor Randy J. Quiring will proclaim November 7™ and November 8", 2014
as Poppy Days in the City of Fairmont

MOTION:

VOTE REQUIRED:

ATTACHMENTS:

1. Proclamation

2.
3.
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Council Action: Date:




T. M.

~ FAIRMENT

CITY OF FAIRMONT - 100 Downtown Piaza — Fairmont, MN 56031

Phone (507) 238-9461 .. www.fairmont.org Fax (507) 238-9469

PROCLAMATION

WHEREAS, The American Legion Post 36 of Fairmont, Minnesota, and its Women’s Auxiliary,
have adopted the Poppy as their commemorative symbol; and,

WHEREAS, The memorial Poppy, assembled by disabled veterans, pays respectful tribute to
those killed in war, and also benefits living veterans and their families,; and,

WHEREAS, Publz‘c donations for Poppies fuhd rehabilitation programs within each local
community that benefit veterans, their families, and ultimately our state and nation.

NOW, THEREFORE, be it proclaimed, that I, Randy J. Quiring, Mayor of the City of Fairmont,
do hereby proclaim November 7™ and November 8" 2014, to be

POPPY DAYS
and further, I urge all citizens to wear a memorial Poppy as a symbol of their deep appreciation

for the services rendered by our nation’s veterans.

IN WITNESS WHEREOF, I have hereunto set my hand and caused the Seal of the City of
Fairmont to be affixed at the City Hall.

Randy J. Quiriﬁg, Mayor’ ’ /

C I T Y O F L A K FE S




CITY OF FAIRMONT----AGENDA CONTROL SHEET----AGENDA ITEM NO. 8.1
MEETING DATE: October 27,2014

SUBJECT: Public Hearing — Open Burning of Leaves

REVIEWED BY: Mike Humpal, CEcD, City Administrato;%{@/'

SUBJECT INITIATION BY:

|

| Petition | | Board | X [ Staff | [Council | [Commission]| | Committee

SUBJECT BACKGROUND: Mike Humpal, CEcD, City Administrator

INTRODUCED BY: Mike Humpal, CEcD, City Administrator

COUNCIL LIAISON:

TYPE OF ACTION:
Motion (Voice Vote) Resolution (Roll Call) Discussion
Ordinance 1* Reading Set Public Hearing (Motion) Information Only
(Introduction only)
Ordinance 2" Reading X | Hold Public Hearing
(Roll call) (Motion to close)

RECOMMENED ACTION BY:

| | City Staff [ | Board | | Commission | ! Committee

Issuance Approval Authorization X | No recommendation
Denial Rejection No action needed

STATEMENT: The Council will take public input on the issue of burning leaves in the City.

MOTION 1: To close Public Hearing

VOTE REQUIRED: Simple majority

ATTACHMENTS:

1. M.S. 116.082 Open Burning of Leaves; Local Ordinances
2. City Code Section 22-20 Open Burning

3. Public Notice of Hearing
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Council Action: Date:




1 MINNESOTA STATUTES 2013 116.082

116.082 OPEN BURNING OF LEAVES; LOCAL ORDINANCES.

Subject to sections 88.16, 88.17 and 88.22, but notwithstanding any law or rule to the
contrary, a town or home rule charter or statutory city located outside the metropolitan area as
defined in section 473.121, subdivision 2, by adoption of an ordinance, may permit the open
burning of dried leaves within the boundaries of the town or city. The ordinance shall limit
leaf burning to the period between September 15 and December 1 and shall set forth limits
and conditions on leaf burning to minimize air pollution and fire danger and any other hazards
or nuisance conditions. No open burning of leaves shall take place during an air pollution alert,
warning or emergency declared by the agency. Any town or city adopting an ordinance pursuant
to this section shall submit a copy of the ordinance to the agency and the Department of Natural

Resources.
History: 1982 ¢ 569 s 37



9/5/2014 - Municode

Sec. 22-20. Open burning.

Open burning of solid wastes is prohibited in the city except as hereinafter set forth. The open
burning of dry leaves shall be permitted within the city with a permit issued by the city fire warden
between September 15 and December 1, subject to the following:

(1) Burning shall be limited to dried leaves only, and burning shall be conducted in such a
manner to minimize pollution, hazards, and nuisances associated with open burning.

(2)  Burning leaves shall not be permitted upon any public property or public right-of-way.

(3)  Burning shall be permitted only between 8:00 a.m. and 8:00 p.m.

(4)  An adult shall be in constant attendance during the burning of any leaves.

(5)  The burning of leaves shall not be permitted at a distance closer than twenty-five (25)

feet from any structure or combustible materials.

(6)  Any residue materials shall be removed after the fire has been extinguished so as to
prevent any resident from entering the store or sewer systems of the city or from
entering any lakes or stream.

(7)  Adequate fire protective measures must be taken such as:

a. Fire extinguisher available on site, or;
b.  Pail of water available on site, or;
C. Connected garden hose stretched to site.

(8)  No burning of leaves shall take place during an air pollution alert, warning or emergency
declared by the Minnesota Pollution Control Agency.
(9)  Smoke and ash shall not be allowed to blow or drift toward any occupied structure within

fifty (50) feet of the fire.
(Code 1984, Title 7, § 260; Ord. No. 35-6, 1-23-95)
State law reference— Open burning of dried leaves. M.S. § 116.082



PUBLIC HEARING NOTICE

YOUR ATTENTION is called by the Fairmont City Council to a public hearing to be held on
October 27,2014, 2014 at 5:30 p.m. at the Fairmont City Hall Council Chambers, 100
Downtown Plaza, in the City of Fairmont to take public input on the topic of:

Open Burning of Leaves
All persons interested are invited to attend the public hearing to offer their comments related to

this topic. Written comments can also be submitted to Patricia J. Monsen, City Clerk, Fairmont
City Hall, 100 Downtown Plaza, Fairmont, MN 56031,

/s/ Patricia J. Monsen
City Clerk

/0.



CITY OF FAIRMONT----AGENDA CONTROL SHEET----AGENDA ITEM NO. 14.1
MEETING DATE:  October 27, 2014

SUBJECT: Professional service agreement with KLJ

REVIEWED BY: Mike Humpal, CEcD, City Administrator/

SUBJECT INITIATION BY:

| Petition | | Board | X | Staff | [Council | [ Commission]| | Committee

SUBJECT BACKGROUND: Troy Nemmers, PE, Director of Public Works/City Engineer

INTRODUCED BY: Troy Nemmers, PE, Director of Public Works/City Engineer

COUNCIL LIAISON:

TYPE OF ACTION:

X | Motion (Voice Vote) Resolution (Roll Call) Discussion
Ordinance 1* Reading Set Public Hearing (Motion) Information Only
(Introduction only)

Ordinance 2" Reading Hold Public Hearing
(Roll call) (Motion to close)
RECOMMENED ACTION BY:
| | City Staff | X | Board | | Commission | | Committee
Issuance X | Approval Authorization No
recommendation
Denial Rejection No action needed

STATEMENT: Attached is the professional services agreement with KLJ to perform the consulting
services at the Fairmont Municipal Airport. This contract represents a master contract for the City.
Individual task orders will be prepared for each individual project. These task orders will specify the
deliverables and costs for each project. The Airport Advisory Board is recommending approval of this
agreement.

MOTION: Approve the professional services agreement with KLJ for the Fairmont Municipal Airport.

VOTE REQUIRED: Majority

ATTACHMENTS:

1. Standard Form of Agreement excluding attachments (attachments are available upon request)
2.

3.
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Council Action: Date:
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STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND ENGINEER

FOR
PROFESSIONAL SERVICES
TASK ORDER EDITION
THIS IS AN AGREEMENT effective as of October 1, 2014 . (“Effective Date”) between
City of Fairmont, Minnesota (“Owner”) and
Kadrmas Lee & Jackson, Inc. | (“Engineer”).

From time to time Owner may request that Engineer provide professional services for Specific Projects.
Each engagement will be documented by a Task Order. This Agreement sets forth the general terms and
conditions which shall apply to all Task Orders duly executed under this Agreement.

Owner and Engineer agree as follows:

ARTICLE 1 — SERVICES OF ENGINEER
101  Scope

A, Engineer’s services will be detailed in a duly executed Task Order for each Specific Project.
Bach Task Order will indicate the specific tasks and functions to be petformed and
deliverables to be provided. Basic and Additional Services that may be included in a Task
Order are set forth in Bxhibit A, "Schedule of Engineer's Services,"

B. The general format of a Task Order is shown in Attachment 1 to this Agreement.
This Agreement is not a commitment by Ownet to Engineer to issue any Task Orders,

D. Engineer shall not be obligated to perform'any prospective Task Order unless and until
Owner and Engineer agtee as to the particulars of the Specific Project, Engineer's setvices,
Engineer's compensation, and all other appropriate mattets.

1.02  Task Order Procedure

A, Owner and Engineer shall agree on the scope, time for performance, and basis of
compensation for each Task Order, Each duly executed Task Order shall be subject to the
terms and conditions of this Agreement,

B. Engineer will commence petformance as set forth in the Task Order.
ARTICLE 2 — OWNER’S RESPONSIBILITIES
2,01  General

A. Owner shall have the responsibilities set forth hetein, in Exhibit B, "Schedule of Ownet's
Responsibilities," and in each Task Order. '

EJCDC No, E-505 Standard Form of Agreement Between Owner and Engineer for Professtonal Services— Laslc Ovder Edition
Copyright © 2004 National Society of Professional Engineers for EYCDC, All xights reserved,
Pagelof18
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B. Owner shall pay Engineer as set forth in Exhibit C,

C. Owner shall be responsible for, and Engineer may rely upon, the accuracy and completeness
of all requirements, programs, instructions, reports, data, and other information furnished by
Owner to Engineer pursuant to this Agreement. Engineer may use such requirements,
programs, instructions, reports, data, and information in performing or furnishing services
undet this Agreement.

ARTICLE 3 - TERM; TIMES FOR RENDERING SERVICES
3.01 Term

A, This Agreement shall be effective and applicable to Task Orders issued hereunder for 5 years
from the Effective Date of the Agreement.

B. The parties may extend or renew this Agreement, with or without changes, by written
instrument establishing a new term.

3.02  Times for Rendering Services

A. The times for performing services or providing deliverables will be stated in each Task
Order, If no times are so stated, Engineer will perform services and provide deliverables
within a reasonable time.

B. If, through no fault of Engineer, such periods of time or dates are changed, or the orderly and
continuous progress of Engineer’s services is impaired, or Engineer’s services are delayed or
suspended, then the time for completion of Engineer’s services, and the rates and amounts of
Engineer’s compensation, shall be adjusted equitably.

C. If Owner authorizes changes in the scope, extent, or character of the Specific Project, then
the time for completion of Engineer’s services, and the rates and amounts of Engineer’s
compensation, shall be adjusted equitably.

D. Owner shall make decisions and carry out its other responsibilities in a timely manner so as
not to delay the Engineer’s performance of its services,

E. If Engineer fails, through its own fault, to complete the performance required in a Task
Order within the time set forth, as duly adjusted, then Owner shall be entitled to the recovery
of direct damages resulting from such failure,

ARTICLE 4 - PAYMENTS TO ENGINEER
.4.01 Invoices

A. Preparation and Submittal of Invoices. Engineer shall prepare invoices in accordance with
its standard invoicing practices, the terms of Exhibit C, and the specific Task Ordet.
Engineer shall submit its invoices to Owner on a monthly basis. Invoices are due and
payable within 30 days of receipt.

EJCDC No, E-505 Standard Form of Agreement Between Owner and Engineer for Professional Services — Task Order Edition
Copyright © 2004 National Society of Professional Engineers for EYCDC, All rights reserved,
Page2 of 18

/3.




4,02 Payments

A,

Application to Interest and Principal. Payment will be credited fitst to any interest owed to
Engineer and then to principal.

Failure to Pay. If Owner fails to make any payment due Engineer for services and expenses
within 30 days after receipt of Engineer’s invoice, then:

L. the compounded amount due Engineer will be increased at the rate of 1.0% per
month (ot the maximum rate of interest permitted by law, if less) from said thirtieth
day; and

2. Engineer may, after giving seven days written notice to Owner, suspend services

under any Task Order issued until Owner has paid in full all amounts due for
services, expenses, and other related charges. Owner waives any and all claims
against Engineer for any such suspension.

Disputed Invoices. If Owner contests an invoice, Owner may withhold only that portion so
contested, and must pay the undisputed portion.

Legislative Actions. If aftet the Effective Date of a Task Order any governmental entity takes
a legislative action that imposes taxes, fees, or charges on Engineet’s services or
compensation under the Task Order, then the Engineer may invoice such new taxes, fees, or
charges as a Reimbursable Expense to which a factor of 1.0 shall be applied. Owner shall
pay such invoiced new taxes, fees, and charges; such payment shall be in addition to the
compensation to which Engineer is entitled under the terms of Exhibit C and the specific
Task Order,

ARTICLE 5 —~ OPINIONS OF COST

5.01

5.02

Opinions of Probable Construction Cost

A,

Engineer’s opinions of probable Construction Cost are to be made on the basis of Engineer’s
expetience and qualifications and represent Engineet’s best judgment as an experienced and
qualified professional generally familiar with the construction industry. However, since
Engineet has no control over the cost of labor, matetials, equipment, or services futnished by
others, or over contractors’ methods of determining prices, ot over competitive bidding or
martket conditions, Engineer cannot and does not guarantee that proposals, bids, or actual
Construction Cost will not vary from opinions of probable Construction Cost prepared by
Engineer. If Owner wishes greater assurance as to probable Construction Cost, Owner shall
employ an independent cost estimator as provided in Exhibit B.

Designing to Construction Cost Limit

A,

If a Construction Cost limit is established between Owner and Engineer in a Task Ordet,
Engineer’s rights and responsibilities with respect thereto will be governed by ExhibitF,
“Construction Cost Limit,” to this Agreement.

EJCDC No, E-505 Standard Form of Agreement Between Owner and Engineer for Professional Services — Task Order Edition

Copyright © 2004 National Society of Professional Engineers for EJCDC, All vights reserved,
Page3 of 18
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5.03  Opinions of Total Project Costs

A,

The services, if any, of Engineer with respect to Total Project Costs for a Specific Project
shall be limited to assisting the Owner in collating the various cost categories which
comprise Total Project Costs, Engineer assumes no responsibility for the accuracy of any
opinions of Total Project Costs. '

ARTICLE 6 — GENERAL CONSIDERATIONS

6,01 Standards of Performance

A,

The standard of care for all professional engineering and related services petformed or
furnished by Engineer under this Agreement will be the care and skill ordinarily used by
members of the subject profession practicing under similar circumstances at the same time
and in the same locality. Engineer makes no wartranties, express or implied, under this
Agreement or otherwise, in connection with Engineer’s services.

Owmer shall not be responsible for discovering deficiencies in the technical accuracy of
Engineer’s services, Engineer shall correct any such deficiencies in technical accuracy
without additional compensation except to the extent such corrective action is directly
attributable to deficiencies in Owner-furnished information,

Engineer shall serve as Owner's prime professional under each Task Order, Engineer may
employ such Consultants as Engineer deems necessary to assist in the performance or
furnishing of the services, subject to reasonable, timely, and substantive objections by
Ownet.

Subject to the standard of care set forth in Paragraph 6.01.A, Engineer and its Consultants
may use or rely upon design elements and information ordinarily or customarily furnished by
others, including, but not limited to, specialty contractors, manufacturers, suppliets, and the
publishers of technical standards,

Engineer and Owner shall comply with applicable Laws and Regulations and the Owner-
mandated standards that Owner has provided to Engineer in writing. This Agreement is
based on these requirements as of the Effective Date of each Task Order, Changes to these
requirements after the Effective Date of each Task Order may be the basis for modifications
to Owner's responsibilities or to Engineer's scope of services, times of performance, and
compensation.

Engineer shall not be requited to sign any documents, no matter by who requested, that
would result in Engineer having to certify, guarantee, or warrant the existence of conditions
whose existence Engineer cannot ascertain within its services for that Specific Project.
Owner agrees not to make resolution of any dispute with Engineer or payment of any
amount due to the Engineer in any way contingent upon Engineer signing any such
certification,

Engineer shall not at any time supervise, direct, or have control over a Contractor's work, nor
shall Engineer have authority over or responsibility for the means, methods, techniques,
sequences, or procedures of construction selected or used by a Contractor, for security or
safety at any Site, for safety precautions and programs incident to a Contractor's work in

EJCDCNo, E-505 Standard Form of Agreement Between Owner and Engineer for Professional Sexvices — Task Order Edition

Copyright © 2004 National Society of Professional Engineers for ETCDC, All rights reserved,
Paged of 18
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progress, not for any failure of a Contractor to comply with Laws and Regulations applicable
to a Contractor's furnishing and performing the Wotk.

Engineer neither guarantees the performance of any Contractor nor assumes responsibility
for any Contractor's failure to furnish and perform the Work in accordance with the Contract

Documents.

Engineer shall not be responsible for the acts or omissions of any Contractor, subcontractor,
ot supplier, or of any of their agents or employees or of any other persons (except Engineer's
own employees and its Consultants) at a Site or otherwise furnishing or petrforming any of a
Contractor's work; or for any decision made on interpretations or clarifications of the
Contract Documents given by Owner without consultation and advice of Engineet.

The General Conditions for any construction contract documents prepared hereunder are to
be the "Standard General Conditions of the Construction Contract" as prepared by the
Engineers Joint Contract Documents Committee (Document No. C-700, 2002 Edition)
unless both parties mutually agree in a Task Order to use other General Conditions,

6.02  Design Without Construction Phase Services

A.

For each design performed or furnished by Engineer, if Owner does not retain Engineer, by
Task Order or otherwise, for project observation, or review of a Contractor's performance, or
any construction phase services, and such services will be provided by Owner or others,
then (1) Engineer shall have no design or shop dtawing review obligations during
construction; (2) Owner assumes all responsibility for the application and interpretation of
the Contract Documents, contract administration, construction observation and review, and
all other necessary construction phase engineering and professional services; and (3) Owner
walves any claims against the Engineer that may be in any way connected thereto. In such a
case, Engineer's Basic Services under the applicable Task Order will be considered to be
completed upon completion of the Final Design Phase or Bidding or Negotiating Phase as
ouflined in Exhibit A and the Task Ozder.

6.03  Use of Documents

A,

All Documents ate instruments of service in respect to a Specific Project, and Engineer shall
tetain an ownership and property interest therein (including the copyright and the right of
reuse at the discretion of the Engineer) whether ot not the Specific Project is completed.
Owner shall not rely in any way on any Document unless it is in printed form, signed or
sealed by the Engineer or one of its Consultants.

A party may rely that data or information set forth on paper (also known as hard copies) that
the party receives from the other party by mail, hand delivery, or facsimile, ate the items that
the other party intended to send. Files in electronic media format of text, data, graphics, or
other types that are furnished by one party to the other are furnished only for convenience,
not reliance by the receiving party. Any conclusion or information obtained or derived from
such electronic files will be at the user’s sole risk. If thete is a discrepancy between the
electronic files and the hard copies, the hard copies govern,

Because data stored in electronic media format can deteriorate or be modified inadvertently
ot othetwise without authorization of the data’s creator, the party receiving electronic files
agrees that it will perform acceptance tests or procedures within 60 days, after which the

EJICDC No. E-505 Standard Form of Agreement Between Owner and Engineer for Professional Sexvices — Task Ovder Edition

Copyright © 2004 Nattonal Society of Professional Engineers for EYCDC. All rights veserved.
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receiving party shall be deemed to have accepted the data thus transferred, Any transmittal
errors detected within the 60-day acceptance petiod will be corrected by the patty delivering
the electronic files.

When transferring documents in electronic media format, the transferring patty makes no
representations as to long term compatibility, usability, or readability of such documents
resulting from the use of software application packages, operating systems, or computer
hardware differing from those used by the documents’ creator.

Owner may make and retain copies of Documents for information and refetence in
connection with use on the Specific Project by Owner. Engineer grants Owner a license to
use the Documents on the Specific Project, extensions of the Specific Project, and other
projects of Owner, subject to the following limitations: (1) Owner acknowledges that such
Documents ate not intended or represented to be suitable for use on the Specific Project
unless completed by Engineer, or for use or reuse by Owner or othets on extensions of the
Specific Project or on any other project without written verification or adaptation by
Engineer; (2) any such use or reuse, or any modification of the Documents, without written
verification, completion, or adaptation by Engineer, as appropriate for the specific purpose
intended, will be at Owner’s sole risk and without liability or legal exposure to Engineet or
its Consultants; (3) Owner shall indemnify and hold harmless Engineer and Engineet’s
Consultants from all claims, damages, losses, and expenses, including attorneys’ fees, atising
out of or resulting from any use, reuse, or modification without written verification,
completion, or adaptation by Engineer; (4) such limited license to Owner shall not create any
rights in third parties.

If Engineer at Owner’s request verifies or adapts the Documents for extensions of the
Specific Project or for any other project, then Owner shall compensate Engineer at rates ot in
an amount to be agreed upon by Owner and Engineer,

6.04 Imsurance

A,

D.

At all times when any Task Order is under performance, Engineer shall procure and maintain
insurance as set forth in Exhibit G, "Insurance." Engineer shall cause Owner to be listed as
an additional insured on any applicable general liability insurance policy catried by Engineer
which is applicable fo a Specific Project.

At all times when any Task Order is under performance, Owner shall ptocure and maintain
insurance as set forth in Exhibit G. Owner shall cause Engineer and its Consultants to be
listed as additional insureds on any general ligbility or property insurance policies carried by
Owner which are applicable to a Specific Project.

Owner shall require Contractors to putchase and maintain genetal liability and other
insurance in accordance with the requirements of Paragraph 5.04 of the Standard General
Conditions of the Construction Contract (No. C-700, 2002 Edition) of the Engineers Joint
Contract Documents Committee, and to cause Engineer and its Consultants to be listed as
additional insureds with respect to such liability and other insurance purchased and
maintained by Contractors.

Owner and Engineer shall each deliver to the other certificates of insutance evidencing the
coverages indicated in Exhibit G. Such certificates shall be furnished prior to
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commencement of Engineer's services under any Task Order and at renewals thereaffer
during the life of this Agreement.

E. All policies of propetty insurance relating to a Specific Project shall contain provisions to the
effect that Engineer’s and its Consultants’ interests ate covered and that in the event of
payment of any loss or damage the insurers will have no rights of recovery against Engineer
or its Consultants, ot any insureds or additional insureds thereunder.

F. Under the tetms of any Task Oxder, or after commencement of performance of a Task Order,
Owner may request that Engineer or its Consultants, at Owner’s sole expense, provide
additional insurance coverage, increased limits, or revised deductibles that are more
protective than those specified in Bxhibit G. If so requested by Owner, and if commetcially
available, Engineer shall obtain and shall requite its Consultants to obtain such additional
insurance coverage, different limits, or revised deductibles for such petriods of fime as
requested by Owner.

6.05  Suspension and Termination

A. Suspension
1. By Owner: Owner may suspend a Task Order upon seven days written notice to
Engineer, '

2. By Engineer: If Engineer’s services are substantially delayed through no fault of
" Engineer, Engineer may, after giving seven days written notice to Owner, suspend
services under a Task Oxder.

B, Termination. The obligation to provide further services under this Agreement, or under a
Task Order, may be terminated:

1 For cause,

a. By either party upon 30 days written notice in the event of substantial failure
by the other party to perform in accordance with the terms of this Agreement
or any Task Order through no fault of the terminating patty.

b. By Engineer:

1) upon seven days written notice if Owner demands that Engincer
furnish or perform services contraty to Engineer’s responsibilities as a
licensed professional; or

2) upon seven days written notice if the Engineer’s services under a
Task Order are delayed or suspended for more than 90 days for
.. reasons beyond Engineer’s control.

3) Engineer shall have no liability to Owner on account of such
termination.

c Notwithstanding the foregoing, neither this Agreement nor the Task Order
will terminate under Paragraph 6,05.B.1.a if the party receiving such notice
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begins, within seven days of receipt of such notice, to correct its substantial
failure to perform and proceeds diligently to cure such failure within no more
than 30 days of receipt thereof;, provided, however, that if and to the extent
such substantial failure cannot be reasonably cured within such 30 day
period, and if such party has diligently attempted to cure the same and
thereafter continues diligently to cure the same, then the cure period provided
for herein shall extend up to, but in no case more than, 60 days after the date

of receipt of the notice.
2. For convenience,
a. By Owner effective upon Engineer’s receipt of notice from Owner.

Effective Date of Termination. The terminating party under Patagraph 6.05.B may set the
effective date of termination at a time up to 30 days later than otherwise provided to allow
Engineer to demobilize personnel and equipment from the Site, to complete tasks whose
value would otherwise be lost, to prepare notes as to the status of completed and
uncompleted tasks, and to assemble Task Order materials in orderly files.

Payments Upon Termination

1. In the event of any termination under Paragraph 6,05, Engineer will be entitled to
invoice Owner and to receive full payment for all setvices performed or furnished
and all Reimbursable Expenses incurred through the effective date of termination.
Upon making such payment, Owner shall have the limited right to the use of
Documents, at Ownet’s sole risk, subject to the provisions of Paragraph'6.03.E.

2. In the event of termination by Owner for convenience or by Engineer for cause,
Engineer shall be entitled, in addition to invoicing for those items identified in
Paragraph 6.05.D.1, to invoice Owner and to payment of a reasonable amount for
services and expenses ditectly attributable to termination, both before and after the
effective date of termination, such as reassignment of petsonnel, costs of terminating
coniracts with Engineer’s Consultants, and other related close-out costs, using
methods and rates for Additional Services as set forth in Exhibit C.

6.06  Controlling Law

A,

This Agreement is to be governed by the law of the state in which the principal office of the
Owner is located.

6.07  Successors, Assigns, and Beneficiaries

A,

B.

Owner and Engineer each is hereby bound and the pattners, successots, executors,
administrators and legal representatives of Owner and Engineer (and to the extent permitted
by Paragraph 6.07.B the assigns of Owner and Engineer) are hereby bound to the other party
to this Agreement and to the partners, successors, executors, administrators and legal
representatives (and said assigns) of such other patty, in respect of all covenants, agreements
and obligations of this Agreement.

Neither Owner nor Engineer may assign, sublet, or transfer any rights under ot interest
(including, but without limitation, moneys that are due or may become due) in this
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Agteement without the written consent of the other, except to the extent that any assignment,
subletting, or transfer is mandated or restricteéd by law. Unless specifically stated to the
conttary in any written consent to an assignment, no assignment will release or discharge the
assignor from any duty or responsibility under this Agreement.

C. Unless expressly provided otherwise in this Agreement:

1. Nothing in this Agreement shall be construed to create, impose, or give rise to any
duty owed by Owner or Engineer to any Contractot, Contractor's subcontractor,
supplier, other individual or entity, or to any surety for or employee of any of them.

2, All duties and responsibilities undertaken pursuant to this Agreement will be for the
sole and exclusive benefit of Owner and Engineer and not for the benefit of any other

party.

3, The Owner agtees that the substance of the provisions of this Paragraph 6.07.C shall
appeat in any Contract Documents prepared for any Specific Project under this
Agreement,

D. Owner agrees that the substance of the provisions of this Paragraph 6.07.C shall appeat in
the Contract Documents.

6.08  Dispute Resolution

A, Owner and Engineer agree to negotiate all disputes between them in good faith for a period
of 30 days from the date of notice prior to invoking the procedures of Exhibit H or other
provisions of this Agreement, or exercising their rights undet law.

B, If the parties fail to resolve a dispute through negotiation under Patagraph 6.08.A, then either
or both may invoke the procedures of Exhibit H. If Exhibit H is not included, or if no dispute
resolution method is specified in Exhibit H, then the parties may exercise their rights under
law,

6.09  Environmental Condition of Site
A, With respect to each Task Order, Specific Project, and Site:

1. Owner has disclosed to Engineer in writing the existence of all known and suspected
Asbestos, PCBs, Petroleum, Hazardous Waste, Radioactive Material, hazardous
substances, and other Constituents of Concern located at or near the Site, including
type, quantity, and Jocation.

2. Owner represents to Engineer that to the best of its knowledge no Constituents of
Concern, other than those disclosed in writing to Engineer, exist at the Site.

3. Tf Engineer encountets an undisclosed Constituent of Concetn, then Engineer shall
notify (a) Owner and (b) appropriate governmental officials if Engineor reasonably
concludes that doing so is required by applicable Laws or Regulations.

4, It is acknowledged by both parties that Engineer’s scope of services does not include
any services related to Constituents of Concern. If Engineer or any other party
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encounters an undisclosed Constituent of Concern, or if investigative or remedial
action, or other professional services, are necessary with respect to disclosed or
undisclosed Constituents of Concern, then Engineer may, at its option and without
liability for consequential or any other damages, suspend performance of setvices on
the portion of the Specific Project affected thereby until Owner: (1) retains
appropriate specialist consultant(s) or contractor(s) to identify and, as appropriate,
abate, remediate, or remove the Constituents of Concern; and (2) warrants that the
Site is in full compliance with applicable Laws and Regulations.

5. If the presence at the Site of undisclosed Constituents of Concern adversely affects
the performance of Engineer’s services under this Agteement, then the Engineer shall
have the option of (2) accepting an equitable adjustment in its compensation or in the
time of completion, or both; or (b) terminating this Agreement for cause on 30 days
notice.

6. Owner acknowledges that Engineer is performing professional services for Owner
and that Engineer is not and shall not be required to become an “ownet,” “artanget,”
“operator,” “generator,” or “transporter” of hazardous substances, as defined in the
Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), as amended, which are or may be encountered at or near the Site in
connection with Engineer’s activities under this Agreement.

6,10 Indemnification and Mutual Waiver

A,

Indemnification by Engineer. To the fullest extent permitted by law, Engineer shall
indemmify and hold harmless Owner, and Owner’s officers, directors, partners, agents,
consultants, and employees from and against any and all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals, and all court, arbitration, or other dispute resolution costs) arising out of or
relating to this Agreement, any Task Order, or any Specific Project, provided that any such
claim, cost, loss, or damage is attributable to bodily injuty, sickness, disease, or death, or to
injury to or destruction of tangible property (other than the Work itself), including the loss of
use resulting therefrom, but only to the extent caused by any negligent act or omission of
Engineer or Engineer’s officers, directors, partners, employees, or Consultants, The
indemnification provision of the preceding sentence is subject to and limited by the
provisions agreed to by Owner and Engineer in Exhibit I, “Allocation of Risks,” if any.

Indemnification by Owner. To the fullest extent permitted by law, Owner shall indemnify
and hold harmless Engineer, Engineer’s officers, directors, partnets, agents, employees, and
Consultants from and against any and all claims, costs, losses, and damages (including but
not limited to all fees and charges of engineers, architects, attorneys, and other professionals,
and all court, arbitration, or other dispute resolution costs) arising out of or relating to this
Agreement, any Task Order, or any Specific Project, provided that any such claim, cost, loss,
or damage is atfributable to bodily injury, sickness, disease, or death or to injury to or
destruction of tangible property (other than the Work itself), including the loss of use
resulting therefrom, but only to the extent caused by any negligent act or omission of Owner
or Owner’s officets, ditectors, partners, agents, consultants, or employees, or othets retained
by orunder contract to the Owner with respect to this Agreement or to the Specific Project.
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Environmental Indemmnification. Tn addition to the indemmnity provided under Paragraph
6.10.B of this Agreement, and to the fullest extent permitted by law, Owner shall indemnify
and hold harmless Engineer and its officets, directors, partners, agents, employees, and

. Consultants from and against any and all claims, costs, losses, and damages (including but

not limited to all fees and charges of engineers, architects, attorneys and other professionals,
and all court, arbitration, or other dispute resolution costs) caused by, atising out of; relating
to, or resulting from a Constituent of Concern at, on, or under any Site, provided that (i) any
such claim, cost, loss, or damage is atfributable to bodily injuty, sickness, disease, or death,
or to injury to or destruction of tangible property (other than the Work itself), including the
loss of use resulting therefrom, and (if) nothing in this Paragraph shall obligate Owner to
indemnify any individual or entity from and against the consequences of that individual's or
entity's own negligence or willful misconduct.

Percentage Share of Negligence. To the fullest extent permitted by law, a party’s total
liability to the other party and anyone claiming by, through, or under the other party for any
cost, loss, or damages caused in part by the negligence of the party and in part by the
negligence of the other party or any other negligent entity or individual, shall not exceed the
percentage shate that the party’s negligence bears to the total negligence of Owner,
Engineer, and all other negligent entities and individuals,

Mutual Waiver. To the fullest extent permitted by law, Owner and Engineer waive against
each other, and the other’s employees, officets, directors, agents, insurers, partners, and
consultants, any and all claims for or entitlement to special, incidental, indirect, or
consequential damages arising out of, resulting from, or in any way related to the Specific
Project.

6.11  Miscellaneous Provisions

A,

Notices. Any notice required under this Agreement will be in writing, addressed to the
appropriate party at its address on the signature page and given personally, by facsimile, by
registered or certified mail postage prepaid, or by a commercial coutier service, All notices
shall be effective upon the date of receipt.

Survival, All express representations, waivers, indemnifications, and limitations of liability
included in this Agreement will survive its completion or termination for any reason.

Severability. Any provision or part of the Agreement held to be void or unenforceable under
any Laws or Regulations shall be deemed stricken, and all remaining provisions shall
continue to be valid and binding upon Owner and Engineer, who agree that the Agreement
shall be reformed to replace such stricken provision or part thereof with a valid and
enforceable provision that comes as close as possible to expressing the intention of the
stricken provision,

Waiver, A party’s non-enforcement of any provision shall not constitute a waiver of that
provision, nor shall it affect the enforceability of that provision or of the remainder of this
Agreement.

Acerual of Claims. To the fullest extent permitted by law, all causes of action arising under
this Agreement shall be deemed to have accrued, and all statutory periods of limitation shall
commence, no latet than the date of Substantial Completion.
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Applicability to Task Orders. The terms and conditions set forth in this Agreement apply to
each Task Oxder as if set forth in the Task Order, unless specifically modified. In the event
of conflicts between this Agreement and a Task Order, the conflicting provisions of the Task
Otrder shall take precedence for that Task Order. The provisions of this Agreement shall be
modified only by a written instrument. Such amendments shall be applicable to all Task
Orders issued after the effective date of the amendment if not otherwise set forth in the
amendment.

Non-Exclusive Agreement. Nothing herein shall establish an exclusive relationship between
Owner and Engineer. Owner may enter into similar agreements with other professionals for
the same or different types of services contemplated hereunder, and Engineer may enter into
similar or different agreements with other owners for the same or different services
contemplated hereunder,

ARTICLE 7 — DEFINITIONS

7.01  Defined Terms

A,

‘Wherever used in this Agreement (including the Exhibits hereto and any Task Order) terms
(including the singular and plural forms) printed with initial capital letters have the meanings
indicated in the text above, in the exhibits or Task Order, or in the following provisions:

1. Addenda — Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Documents,

2. Additional Services — Services to be performed for or furnished to Owner by
Engineer in accordance with a Task Order which are not included in Basic Setvices
for that Task Order,

3. Agreement — This "Standard Form of Agreement between Owner and Engineer for
Professional Services — Task Order Edition" including those Exhibits listed in Article
8 and any duly executed Task Order,

4, Application for Payment — The form acceptable to Engineer which is to be used by a
Contractor in requesting progress or final payments for the completion of its Work
and which is to be accompanied by such supporting documentation as is required by
the Contract Documents.

5. 4sbestos — Any material that contains more than one percent asbestos and is fiiable
or is releasing asbestos fibers into the air above current action levels established by
the United States Occupational Safety and Health Administration,

6. Basic Services — Specified services to be performed for or furnished to Owner by
Engineer in accordance with a Task Order.

7. Bid — The offer or proposal of a bidder submitted on the prescribed form setting forth
the prices for the Work to be performed,

8. Bidding Documents — The advertisement or invitation to Bid, instructions to bidders,
the Bid form and attachments, the Bid bond, if any, the proposed Coniract
Documents, and all Addenda, if any.
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10.

11.

12.

13.

14,

15,

Change Order — A. document recommended by Engineer, which is signed by a
Contractor and Owner to authorize an addition, deletion or revision in the Work, or
an adjustment in the Contract Price or the Contract Times.

Constituent of Concern — Any substance, produet, waste, or other material of any
nature whatsoever (including, but not limited to, Asbestos, Petroleum, Radioactive
Material, and PCBs) which is or becomes listed, regulated, or addressed pursuant to
(a) the Comprehensive Bnvitonmental Response, Compensation and Liability Act,
420.8.C. §89601 et seq. (“CERCLA™); (b) the Hazardous Matetials Transportation
Act, 49 U.S.C. §§1801 et seq.; (c) the Resource Conservation and Recovery Act, 42
U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act, 15 U.S.C.
§8§2601 et seq.; (¢) the Clean Water Act, 33 U.S.C. §§1251 et seq.; () the Clean Air
Act, 42 U.S.C. §§7401 et seq.; and (g) any other federal, state, or local statute, law,
rule, regulation, ordinance, resolution, code, order, or decree regulating, relating to,
or imposing lability -or standards of conduct concerning, any hazardous, toxic, or
dangerous waste; substance, or material, '

Construction Agreement — The written instrument which is evidence of the
agreement, contained in the Contract Documents, between Owner and a Contractor
covering the Work.,

Construction Contract — The entire and integrated written agreement between Owner
and a Contractor concerning the Work.

Construction Cost — The cost to Ownet of those portions of an entire Specific Project
designed or specified by Engineer, Construction Cost does not include costs of
services of Engineer or other design professionals and consultants, cost of land,
tights-of-way, or compensation for damages to properties, or Ownet's costs for legal,
accounting, insurance counseling or auditing services, or interest and financing
charges incurred in connection with a Specific Project, or the cost of other setvices to
be provided by others to Owner, Construction Cost is one of the items comprising
Total Project Costs.

Consultants — Individuals or entities having a contract with Engineer to furnish
services with respect to a Specific Project as Engineer's independent professional
associates, consultants, subcontractors, or vendots, The term Engineer includes
Engineet's Consultants,

-Contract Documents — Documents that establish the tights and obligations of the
parties engaged in construction and include the Construction Agreement between
Owner and a Contractor, Addenda (which pertain to the Contract Documents), a
contractor's Bid (inchuding documentation accompanying the Bid and any post-Bid
documentation submitted prior to the notice of award) when attached as an exhibit to
the Consiruction Agreement, the notice to proceed, the bonds, apptopriate
certifications, the General Conditions, the Supplementary Conditions, the
Specifications and the Drawings as the same are more specifically identified in the
Construction Agreement, together with all Written Amendments, Change Otdets,
Work Change Directives, Field Orders, and Engineer's written interpretations and
clarifications issued on or after the Effective Date of the Construction Agreement.
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16.

17.

18.

19.

20.

21,

22,

23,

24,

25,

26,

Approved Shop Drawings and the reports and drawings of subsurface and physical
conditions are not Contract Documents,

Contract Price — The moneys payable by Owner to a Contractor for completion of
the Work in accordance with the Contract Documents and as stated in the
Construction Agreement.

Contract Times — The numbers of days or the dates stated in a Construction
Agreement to: (i) achieve Substantial Completion, and (i) complete the Work so
that it is ready for final payment as evidenced by Engineet's written recommendation
of final payment.

Contractor — An individual or entity with whom Owner enters into a Construction
Agreement for a Specific Project.

Correction Period — The time after Substantial Completion during which a
Contractor must correct, at no cost to Owner, any Defective Work, normally one year
after the date of Substantial Completion or such longer petiod of time as may be
prescribed by Laws or Regulations or by the tetms of any applicable special
guarantee or specific provision of the Contract Documents.

Defective — An adjective which, when modifying the word Work, refers to Work that
is unsatisfactory, faulty, or deficient, in that it does not conform to the Contract
Documents, or does not meet the requirements of any inspection, reference standard,
test, ot approval referred to in the Contract Documents, or has been damaged prior to
Engineer's recommendation of final payment,

Documents — Data, reports, Drawings, Specifications, Record Drawings, and other
delivetables, whether in printed or electronic media format, provided or furnished in
appropriate phases by Engineer to Owner pursuant to this Agreement.

Drawings — That part of the Contract Documents prepared or approved by Engineer
which graphically shows the scope, extent, and character of the Work to be
petformed by a Contractor. Shop Drawings are not Drawings as so defined.

Effective Date of the Construction Agreement — The date indicated in a Construction
Agreement on which. it becomes effective, but if no such date is indicated, it means
the date on which the Construction Agreement is signed and delivered by the last of
the two parties to sign and deliver.

Effective Date of the Agreement — The date indicated in this Agreement on which it
becomes effective, but if no such date is indicated, it means the date on which the
Agreement is sighed and delivered by the last of the two parties to sign and deliver.

Effective Date of the Task Order — The date indicated in the Task Order on which it
becomes effective, but if no such date is indicated, it means the date on which the
Task Order is signed and delivered by the last of the two parties to sign and deliver.

Field Order — A witten order issued by Engineer which directs minor changes in the
Work but which does not involve a change in the Contract Price or the Contract
Times,
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27.

28.

29,

30.
3L

32.

33,

34,

35.

36.

37.

38.

General Conditions — That part of the Contract Documents which sets forth terms,
conditions, and procedures that govern the Work to be performed or furnished by a
Contractor with tespect to a Specific Project.

Hazardous Waste — The term Hazardous Waste shall have the meaning provided in
Section 1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended
from time to time.

Laws and Regulations; Laws or Regulations — Any and all applicable laws, rules,
regulations, ordinances, codes, standards, and orders of any and all governmental
bodies, agencies, authorities, and courts having jurisdiction.

PCBs — Polychlorinated biphenyls.

Petroleum — Petroleum, including crude oil or any fraction thereof which is liquid at
32 degrees Fahrenheit and 14.7 pounds per squate inch absolute, such as fuel oil, oil
sludge, oil refuse, gasoline, kerosene, and oil mixed with other non-Hazardous Waste
and crude oils.

Radioactive Materials — Source, special nucleat, or byptoduct material as defined by
the Atomic Energy Act of 1954 (42 USC Section 2011 et seq,) as amended from time
to time. ‘

Record Drawings — The Drawings as issued for construction on which Engineer,
upon completion of the Work, has shown changes due to Addenda or Change Orders
and other information which Engineer considers significant based on record
documents furnished by Contractor to Engineer and which were annotated by
Contractor to show changes made during construction,

Reimbursable Expenses — The expenses incurred directly by Engineer in connection
with the performing or furnishing of Basic and Additional Services for a Specific
Project for which Owner shall pay Engineer as indicated in Exhibit C.

Resident Project Representative — The authorized representative, if any, of Engineer
assigned to assist Engineer at the Site of a Specific Project during the Construction
Phase. The Resident Project Representative will be Engineer's agent or employee and
under Engineer's supervision. As used herein, the term Resident Project
Representative includes any assistants of Resident Project Representative agreed to
by Owner. The duties and responsibilities of the Resident Project Representative will
be as set forth in each Task Order.

Samples — Physical examples 6f materials, equipment, or workmanship that are
tepresentative of some portion of the Work: and which establish the standards by
which such portion of the Work will be judged.

Shop Drawings — All drawings, diagrams, illustrations, schedules, and other data or
information which are specifically prepared or assembled by or for a Contractor and
submitted by a Contractor to Engineer to illustrate some portion of the Work.

Site — Lands ot areas indicated in the Contract Documents for a Specific Project as
being furnished by Owner upon which the Work is to be performed, rights-of-way
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39.

40,
41,

42,

43.

44,

45.

46.

and easements for access thereto, and such other lands firnished by Owner which are
designated for use of a Contractor,

Specifications — That part of the Contract Documents prepared by Engineer
consisting of written technical descriptions of materials, equipment, systems,
standards, and workmanship as applied to the Work to be petformed by a Contractor
and certain administrative details applicable thereto.

Specific Project — An undertaking of Owner as set forth in a Task Order.

Substantial Completion — The time at which the Wotk (or a specified part thereof)
has progressed to the point where, in the opinion of Engineer, the Work (or a
specified part thereof) is sufficiently complete, in accordance with the Contract
Documents, so that the Work (or a specified part thereof) can be utilized for the
putposes for which it is intended. The terms "substantially complete" and
"substantially completed” as applied to all or part of the Work refer to Substantial
Completion thereof,

Supplementary Conditions — That part of the Contract Documents which amends or
supplements the General Conditions.

Task Order — A document executed by Owner and Engineer, including amendments
if any, stating the scope of services, Engineet's compensation, times for performance
of services and other relevant information for a Specific Project.

Total Project Costs — The sum of the Construction Cost, allowances for
contingencies, the total costs of services of Engineer or othet design professionals
and consultants, cost of land, rights-of-way, or compensation for damages to
properties, or Owner's costs for legal, accounting, insurance counseling, or auditing
services, or interest and financing charges incurred in connection with a Specific
Project, or the cost of other services to be provided by others to Owner pursuant to
Exhibit B of this Agreement, ‘

Work — The entire completed construction or the various separately identifiable parts
thereof required to be provided by a Contractor under Confract Documents for a
Specific Project. Work includes and is the result of a Contractor performing or
furnishing labor, services, and documentation necessaty to produce such construction
and furnishing, installing, and incorporating all materials and all equipment into such
construction, all as required by the applicable Contract Documents.

Work Change Directive — A written directive to a Contractor signed by Owner upon
recommendation of the Engineer, ordering an addition, deletion, or revision in the
Work, or responding to differing or unforeseen subsurface or physical conditions
under which the Work is to be performed or to emergencies, A Work Change
Directive will not change the Contract Price or the Contract Times but is evidence
that the parties expect that the change directed or documented by a Work Change
Directive will be incorporated in a subsequently issued Change Order following
negotiations by the parties as to its effect, if any, on the Contract Price or Contract
Times.

EJCDCNo. E-505 Standard Form of Agreement Between Owner and Engineer for Professional Services — Task Order Edition
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47, Written Amendment — A. written amendment of the Contract Documents signed by
Owner and a Contractor on or after the Effective Date of a Construction Agreement
and normally dealing with the non-engineeting ot non-technical rather than strictly
construction-related aspects of the Confract Documents.

ARTICLE 8 — EXHIBITS AND SPECIAL PROVISIONS

8.01  Exhibits

Included? txhibi oy
(o or No) EJX:EZ;* Exhibit Title
Attachment 1 — Task Order Form
Yes A Schedule of Engineet's Services
Yes B Schedule of Ownet's Responsibilities
Yes C Payments to Engineer for Services and Reimbursable Expenses
Yes D Schedule of Duties, Responsibilities and Limitations of Authority of Resident
Project Reptesentative
No E Notice of Acceptability of Work (Form)
No F Construction Cost Limit
Yes G Insurance
Yes H Dispute Resolution
Yes I Allocation of Risks
Yes J Special Provisions
Yes K Amendment to Task Order Form

8.02 Total Agreement

A,

This Agtesment (consisting of pages 1 to 18 inclusive, together with the Exhibits identified
as included above) constitutes the entite agreement between Owner and Engineer and
supersedes all prior written or oral understandings. This Agreement may only be amended,
supplemented, modified, or canceled by a duly executed written instrument. Amendments to
Task Orders shall be in writing, based upon the format provided in Exhibit K, "Amendment
to Task Order." '

8.03  Designated Representatives

A,

With the execution of this Agreement, Engineer and Owner shall designate specific
individuals to act as Engineer’s and Owner’s representatives with respect to the services to
be performed or futnished by Engineer and responsibilities of Ownet under this Agreement.
Such. individuals shall have authority to transmit instructions, receive information, and
render decisions relative to the Agreement on behalf of each tespective party. Each Task
Order shall likewise designate representatives of the two parties,

LICDC No, E-505 Standard Form of Agreement Between Owner and Engtueer for Professional Services Task Ordexr Edition
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IN WITNESS WHEREOF, the parties heteto have executed this Agreement.

OWNER: City of Fairmont

By:

‘Name! Randy Quiring

Title:  Mayor

Date Signed:

Address for giving notices:

100 Downtown Plaza

Fairmont, MN 56031

DESIGNATED REPRESENTATIVE
(see Paragraph 8.03,A):

Troy Nemmers, PE

ENGINEER: Kadrmas Lee & Jackson

By:

Name: Barry Schuchard

Title: Chief Production Officer

Date Signed:

Address for giving notices:

4585 Coleman Street

Bismarck, ND 58503

DESIGNATED REPRESENTATIVE
(see Paragraph 8.03.A):

Marcus Watson

Title:  Public Works Director/City Eng.

Phone Number: 508-238-3942

E-Mail
Address: tnemmers@farimont.org

Title:  Aviation Planner

Phone Number: 651-222-2176

E-Mail
Address: _marcus.watson@kljeng.com

EJCDCNo, E-505 Standard Form of Agreement Betyeen Ovwner and Engineer for Professional Services — Task Ovder Edition
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CITY OF FAIRMONT----AGENDA CONTROL SHEET----AGENDA ITEM NO. 15.1
MEETING DATE: October 27,2014

SUBJECT: Accounts Payable

REVIEWED BY: Mike Humpal, CEcD, City Administrator

(¥

SUBJECT INITIATION BY:

| | Petition [ | Board | X l Staff I | Council [ | Commission | | Committee

SUBJECT BACKGROUND: Paul Hoye, Finance Director

INTRODUCED BY: Mike Humpal, CEcD, City Administrator

COUNCIL LIAISON:

TYPE OF ACTION:

X | Motion (Voice Vote) Resolution (Roll Call) Discussion
Ordinance 1" Reading Set Public Hearing (Motion) Information Only
(Introduction only)

Ordinance 2™ Reading Hold Public Hearing
(Roll call) (Motion to close)
RECOMMENED ACTION BY:
| X I City Staff | | Board | | Commission | | Committee
Issuance X | Approval Authorization No recommendation
Denial .| Rejection No action needed

STATEMENT: The bills for the month of October, 2014 are attached for Council approval.

MOTION: To approve payment of the October, 2014 bills.

VOTE REQUIRED:
ATTACHMENTS:
1. Bills

2.
3

s s o ot sk ot ok ok ok ok ok ok ok o ok ok ok ok ok ok ok sk ok sk sk ok stk sk kol ok sk otk st ok ok ok ok sk ok sk sk sk sk ok sk sk sk sk sk stk ok skskokokoskokoskokokodokokokok

Council Action: Date:
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Monthly Report
Community & Economic Development Activities
Mike Humpal, CEcD, City Administrator
September, 2014

» Continued to work on Grow Minnesota with the Chamber.
» Continued to work with the Minnesota Marketing Partnership.

> Held a meeting with area businesses and Frontier to discuss bandwidth/fiber and over
all internet connectivity and reliability in Fairmont. Scheduled a second meeting for
October 14™,

» Continued to develop “Brain Gain Concept” (Back Home Again). Established a
committee made up of representatives from the Chamber, FEDA, US Bank, Profinium,
Valero, Tech Builders and 3M.

» Worked on economic development coordinator position profile/job announcement. Our
search firm will begin reviewing applications October 27, 2014,

» Attended a brownfield workshop and gave a presentation on the Bank Midwest clean
up grant received from the State.

> Continued to work with CVB.

» Business Visits:

State Bank of Fairmont — Mike Brau

ISD #2752 Superintendent — Joe Brown .
Presentation College — Traci Lardy

Fairmont Vet Clinic Customer Appreciation Day
Frontier — Jeff McCabe

Hometown Sanitation — Mike Johnson

Prospects/Activity:

Toured US Foods building with a company.

Provided site data to the State for a RFI.

Continued to follow up on previous site visits.
Discussed the revolving loan fund with two businesses.

+ + 4+ +V

M:\ReportstHumpalmonthly



MINUTES OF THE FAIRMONT ECONOMIC DEVELOPMENT AUTHORITY

Regular Meeting
September 15,2014
5:00 p.m. City Hall Second Floor Conference Room

Members Present: Andy Noll, Bob Bartingale, Joe Kallemeyn, Rich Johnson, Tom Lytle, Bill Crawford and

Members Absent: Wes Clerc

Others Present: Traci Lardy, Rod Halverson — KSUM/KFMC, Judy Bryan — Sentinel; City Administrator
Mike Humpal and Leanne Zarling

President Tom Lytle called the meeting to order at 5:03 p.m.

Bartingale made the motion to accept the amended agenda sent out including Top 20 presentation. The motion was
seconded by Johnson and carried.

The minutes of the regular meeting of August 18, 2014 were accepted as presented on a motion by Noll, seconded
by Johnson and carried.

Treasurer’s Report: Humpal reviewed the general expenses, incubator expenses and employee costs. Humpal
also reviewed the loan balances and receivables. Humpal explained that the MN Community Capital fund which
FEDA had invested $25,000 in to have availability to additional capital has been closed so the $25,000 was

-returned. Noll made a motion to authorize payment of the accounts payable as presented. It was seconded by
Bartingale. The motion carried.

Old Business:
A. Project updates:
- Springsted is working on finalizing the Economic Development Coordinator position recruiting packet.
Should be done next week. Humpal anticipates interviewing 5 candidates in October/November with
the goal of having someone on staff January 1, 2015, Humpal would like to have the full board
participate.

New Business:

A. Non reportable loans lending limit: Humpal proposed increasing the lending limit per project policy from
$75,000 (established in 1989) to $125,000 but keep the not more than 1/3 of the total project. Humpal
noted the loan balances in the treasurer’s report and loan monies continue to be paid back. Crawford made
the motion to amend the lending limit per project policy from $75,000 to $125,000 but keep the not more
than 1/3 of the total project, seconded by Kallemeyn and the motion carried.

B. TOP 20: Traci Lardy made a presentation on brining TOP 20 Training back to the community this fall.
IGNITE, Mayo and the School District have all committed $1,000 and the committee is requesting FEDA
to commit $1,000 to sponsor the training. There will be a 3.5 hour session for community which will be
focusing on leadership; 2 hour session for parents and 3.5 hour session for faculty. Kallemeyn made the
motion to sponsor the 2014 TOP 20 Training in the amount of $1,000. The motion was seconded by
Bartingale and carried. Lardy thanked the Board for their participation.

Monthly Report/Discussion on Potential Opportunities (Board Input):
Back Home Again steering committee has been set up.
- Broad band discussion meeting set up for September 25, 2014,
- Working with South Central College to offer courses at SMEC; discussed looking at the northern tier of
Iowa for higher education possibilities.

SN



Discussion on Potential Opportunities (Board Input)
» Discussed availability of residential lots in the city. Board would like to have information presented on
what other communities are doing to create new subdivisions, lots.

There being no further business to come before the Board, Noll made a motion to adjourn the meeting at 6:07 p.m.
The motion was seconded by Bartingale and carried.

Regpgctfully submitted:
/; ¢ -
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Session previously done for businesses: 4 hours

CREATING AN EFFECTIVE AND HEALTHY
WORKPLACE AND COMMUNITY CULTURE

Top 20 Leaders Live Above the Line: How Our Thinking Governs
Our Experience This session focuses on becoming aware of our
thinking so we know when it is working and when it is not working. It
explores (1) the conditions that come up in our life that invite us to go
Below the Line, (2) indicators telling us when we are Below, (3) how to
handle Below the Line experiences with more grace and dignity and

(4) how to trampoline back Above the Line.

Top 20 Leaders Know How to See Things Differently: The Frame
The Frame helps us understand why we are getting the results we are
getting out of life. The session examines (1) the tendency we have to
blame others when we are not getting the results we desire, (2) how
our 'need to be right' activates blame, (3) how curiosity helps us to get
better results, and (4) what we can do to see more or differently.

Top 20 Leaders Create a Top 20 Culture The workplace culture
has a major impact on the potential of people who work together. This
session presents four components of a Top 20 culture that create
safety and trust and explode the group’s potential: (1) help others
succeed, (2) communicate ‘you matter,’ (3) honor the absent, and (4)
see the problem, own the problem. It also presents a tool for
assessing the degree to which these components exist in a culture.



Session for Parents: 2 hours

GUIDING OUR CHILDREN THROUGH LIFE'S CHALLENGES

The life journey of our children will inevitably present them with
challenges along the way. This session will provide parents with
insights and practical strategies for helping their children:

1.

PN

Live Above the Line: to be aware of and mange their thinking in
order to make choices that result in more successful and positive
experiences.

Learn from mistakes and move outside their comfort zone.
Practice Instant Replays and deal with conflict more effectively.
Value confusion as a natural and necessary part of learning.

Session for Faculty: 3 2 hours

WHY STUDENTS DISENGAGE IN SCHOOL
AND WHAT WE CAN DO ABOUT IT

This session examines how we might answer five critical questions to
enhance student engagement in school:

1. Who are the students who are coming to school?

2. Why are they coming to school?

3. Where are they when they come to school?

4. What is causing them to disengage in learning?

5. What strategies can we incorporate that will keep them engaged
in learning?

4.
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FAIRMONT AIRPORT ADVISORY BOARD MINUTES w\\\}
OCTOBER 14, 2014 Q@ 7S

Board Members Present: Dennis Turner, Dustin Wiederhoeft, Jeff Militello, Kate Hawkins. 2;'?%

Board Members Absent: Bruce Peters

Council Liaison Present: Terry Anderson

Staff Present: Public Works Director Troy Nemmers

Airport Staff Present: Lee Steinkamp

Airport Consultant: Marcus Watson, KLJ

Other Guests Present: Verlus Burkhardt

The meeting was called to order at 5:32 p.m. by Vice President Militello

Approval of the minutes of the September 9, 2014 meeting on a motion by Dennis Turner and seconded by
Kate Hawkins to approve the minutes of the September 9, 2014 meeting. Motion carried.

Airport consultant update: Marcus Watson from KLJ introduced himself and that the Board for the
opportunity. Watson presented an airport status memo that will be provided to the Board. He also
handed out a draft CIP. Discussion of the CIP process and meeting of FAA & MnDOT took place. A
CIP meeting with the FAA and MnDOT is scheduled for Wednesday, October 22" at 2:00 pm.

Airport manager’s report was provided by Lee Steinkamp.
Old Business:

New business:
e Reviewed the professional services agreement with KLJ. Dennis Turner made the motion to
recommend approval if the agreement as presented. The motion was seconded by Dustin Wiederhoeft
and carried.

Next meeting of the Board will be set for November 18, 2014 because of Veteran’s Day falling on the
regular meeting date.

Dennis Turner made a motion adjourn the meeting at 6:42. The motion was seconded by Kate Hawkins and
carried.

Respectfully submitted,

Troy Nemmers, PE
Public Works Director/City Engineer
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CITY OF FAIRMONT
SAFETY COUNCIL MINUTES
MEETING DATE: October 20, 2014

5:30 PM
City Hall Council Chambers

Chr.  Stephen Roesner P VChr, Sandee Nelson P
Mbr. Paul Carlson A Mbr. Jim Utermarck P
Mbr  Rick Schaefer A Mbr., Randy Rowan A
CC.  Chad Askeland P PD  Police Dept A
Stf.  Troy Nemmers P Others:

The minutes of the September 15, 2014 Safety Council were reviewed. A motion was made by Sandee
Nelson seconded by Jim Utermarck and carried to approve the minutes as presented. The motion carried.

OLD BUSINESS:

Soccer field parking: Two options were distributed for review and discussion. One option showed angled
parking accessing directly from Prairie Avenue and the second option showed and additional pakring lot in
the northwest corner of the site. The additional parking lot area would allow for signage of a no parking
zone on the west side of Prairie Avenue. The Council discussed making a presentation to the Fairmont
Soccer Association and directed staff to contact the FSA with the options.

'NEW BUSINESS: None

There being no other business it was moved by Jim Utermarck, seconded by Sandee Nelson and catried to
adjourn the meeting at 5:46 PM

Troy Nemmers, PE
Public Works Director/City Engineer

GA.



PARK BOARD MEETING

Meeting Minutes N
Tuesday, October 21, 2014 TN
5:00 p.m. v -
Board Members Present: X Troy Nemmers, Public Works
X __Vicki Schulte Director/City Engineer
X __Steve Lebert X ___Nick Lardy, Streets/Parks
X __Craig Nelson Superintendent
X _Nancy Johnson Others Present:
Mary Don Kislingbury X ___Roni Dauer
Tracy Meadows Rod Halverson (KSUM)
Council Member Present: X Judy Bryan (Sentinel)
Darin Rahm Erika Volkir, MCHS; Sonja Fortune, FADP;

Natalie Lutterman, MCHS; Tom Steffes
Staff Present:
The October 21, 2014 meeting of the Park Board was called to order at 5:00 p.m.,

A motion was made by Vicki Schulte to approve the minutes of July 15, 2014. The motion was
seconded by Craig Nelson and carried.

Monthly update: Staff provided the monthly update.
CER update: Roni Dauer provided the update on CER activities.

Old Business:

a. Dog park location: Erika Volkir presented a letter from the Human Society and spoke
about the reasons that the dog park should not be located by the Human Society. Sonya
Fortune presented information regarding the Dog Park Committee’s work. Ms. Fortune
noted they have raised nearly $17,000 to date. Discussion took place on the two potential
locations. Natalie Lutterman spoke about promoting Fairmont as a “dog friendly”
community and that she plans her travels around this same concept. Tom Steffes spoke
in favor of the Aquatic Park location and the potential traffic/tourism it will generate.
Craig Nelson made the motion to recommend to the Fairmont City Council that the
location of the dog park be the site near the Aquatic Park. The motion was seconded by
Nancy Johnson and carried with a vote of 3 to 1; Vicki Schulte casting the dissenting
vote,

New Business:
e Steve Lebert has tendered his resignation from the Park Board.
o Staff presented Gomsrud water quality renovations. Discussion continued on the lakes,
water quality, and invasive species.

A motion was made by Craig Nelson to adjourn the meeting at 5:55 p.m. The motion was
seconded by Vicki Schulte and carried.

Respectfully submitted,

Troy Nemmers
Public Works Director/City Engineer




